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PENNSYLVANIA PROTECTS
HOMEOWNERS FROM BEING
VICTIMIZED BY UNSCRUPULOUS

CONTRACTORS

By Alan Nochumson

In an attempt to prevent homeowners from
being victimized by unscrupulous
contractors, Pennsylvania recently enacted
the Home Improvement Consumer
Protection Act (HICPA).

Under HICPA, any contractor must
register with the state. Among other
things, the contractor must provide the
names, home addresses, telephone
numbers, driver’s license numbers, social
security numbers, and all prior business
names and addresses of the home
improvement businesses operated by any
individual maintaining an ownership
interest in the company.

Additionally, the contractor is obligated
under HICPA to disclose if the company
or its principals have ever been convicted
of a criminal offense relating to a home
improvement transaction, fraud, theft,
deception or fraudulent business practices,
have had any adverse judgments relating to
a home improvement transaction, have
ever sought bankruptcy protection, and
have had a certificate or similar license
issued by another state or governmental
entity revoked or suspended.

HICPA also mandates that contractors
obtain and provide proof of liability
insurance covering personal injury and
insurance for property damage in a
minimum amount of $50,000.

HICPA further places severe restrictions
upon the terms and conditions of home
improvement transactions. Such
transaction must be memorialized in

writing and contain the contact

These statutory requirements
have clearly changed the
relationship between
homeowners and their
contractors from this point
forward.

information for the contractor and all
subcontractors that are known to the
contractor as of the date of the signing of
the contract, the total amount due for the
work to be performed, the amount of any
down payment to be advanced by the
homeowner, the approximate starting date
and completion date of the work, a
description of the work to be performed
and the materials to be used, the current
amount of insurance maintained by the
contractor at the time of signing the
contract, the toll-free telephone number
for the state agency in charge of enforcing
HICPA, and a notice providing that the
homeowner may rescind the contract
within 3 business days of signing the
contract.

If the contractor includes an arbitration

clause in the contract, that clause must be
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call us at (215) 399-1346.

displayed in the contract in capital letters,
12-point, bold face type, on a separate
piece of paper, contain a separate line for
the homeowner to sign and date, and state
whether the clause is binding or can be
appealed.
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HICPA also prohibits a contractor from
including in a contractual provision
allowing for an award of attorney fees and
costs against the homeowner or requiring
the homeowner to pay a down payment in
excess of 1/3 of the contract price to the
contractor.

A contractor is required to fully refund any
amount paid by a customer within 10 days

after the contractor receives a written
request for refund if 45 days have passed
since the work was to begin and no
substantial portion of the work has

been performed.

During the course of the work, a
contractor cannot materially deviate from
work plans or specifications as agreed
upon in the contract without a written
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change order that contains the price
change for the deviation.

These statutory requirements have clearly
changed the relationship between
homeowners and their contractors from
this point forward.

A PRIMER ON PENNSYLVANIA’S WAGE PAYMENT
AND COLLECTION LAW

By Natalie Klyashtorny, Esquire

In these perilous economic times,
employee layoffs and salary reductions are
becoming more and more commonplace.
In Pennsylvania, the payment of
compensation is governed by the Wage
Payment and Collection Law (WPCL).
Familiarity with the provisions of the
WPCL is thus critical for both employers
and employees alike.

Under the WPCL, once an employee is
hired, the employer must inform the
employee of the employee’s rate of pay,
the amount of any fringe benefits or wage
supplements to be paid to or for the
benefit of the employee, and the time and
place of payment of wages. The employer
is prohibited from modifying any of these
terms of employment without providing
prior written notice to the employee.

The WPCL also sets forth time limitations
by which an employer must pay wages,
fringe benefits and wage supplements to
the employee. If the employer and
employee do not otherwise agree in

writing to the time of payment, the
employer is required to pay all wages
earned in any pay period within 15 days of
the conclusion of that pay period or within

When an employee is
terminated, quits or resigns,
the employer must pay any
outstanding wages

the standard time lapse customary in the
trade. Fringe benefits and wage
supplements must be paid within 10 days
after they are required to be made to the
employee or, when no required time for
payment is specified, within 60 days of the
date when the employee files a claim for
such benefits or supplements.

When an employee is terminated, quits or
resigns, the employer must pay any
outstanding wages no later than the next
regular payday upon which such wages
would otherwise be due and payable.

Frequently, upon an employee’s separation
from employment, either voluntary or
involuntary, a dispute will arise as to how
much compensation the employee is still
owed. In the case of such a dispute, the
employer must give written notice to the
employee or his attorney of the amount of
wages which the employer concedes is due
the employee and pay that amount
without conditions within the time
limitations prescribed by the WPCL. An
employee’s acceptance of this payment,
however, does not constitute a waiver of
any additional claims for outstanding

wages.

Violation of the WPCL could potentially
subject the employer to severe monetary
penalties. The award of attorneys’ fees to
a prevailing employee in an action brought
under the WPCL is considered mandatory.
Furthermore, an employee will be entitled
to additional damages in an amount equal
to 25% of the total amount of wages due
if the employer withholds wages without a
good faith dispute.

WHY A MECHANICS’ LIEN WAIVER SHOULD BE FILED PRIOR
TO THE COMMENCEMENT OF THE CONSTRUCTION WORK

By Alan Nochumson

A mechanics’ lien is not what you may
think it is. Itis not a lien that your auto
mechanic possesses when he fixes your car.

Rather, it is legal claim made by anyone
who provides labor, services, or supplies to

improve real property, like carpenters,
electricians, roofers, and plumbers.
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It is recorded in the recorder’s office where
the property is located to allow unpaid
contractors who perform repairs and
improvements to your property to place a
lien against the property until they are
paid in full. In essence, the property
owner cannot sell the property or
refinance their mortgage on the property
unless and until the contractor is paid in
full or the lien 1s stricken by the courts.

A mechanics’ lien is a source of frustration
for the property owner when a dispute
arises. On many occasions, the contractor
is not paid because the contractor is not
entitled to payment due to incompletion of
the work or because of poor workmanship.

As leverage, however, the contractor may

[T]he property owner cannot
sell the property or refinance
their mortgage on the
property unless and until the
contractor is paid in full or
the lien is stricken by the
courts.

place a lien against the property in an
attempt to obtain payment which may not

otherwise be due by the property owner.

What makes matters worse is that a
mechanics’ lien is sometimes placed on the

property even if the contractor is paid in
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full. Even if the property owner has fully
paid the contractor, if the contractor did
not pay the subcontractor, the
subcontractor can place a mechanics’ lien
upon the property. If the contractor
becomes insolvent, the property owner
may ultimately be forced to pay the

subcontractor in order to remove the lien.

If you are thus planning improvements
and repairs to your commercial or
residential properties, you should always
have the contractor and subcontractor sign
a mechanics’ lien waiver prior to the
commencement of the work. By doing so,
they will be prevented from filing a

mechanics’ liens against your property.

SUPREME COURT PROVIDES EMPLOYEES WITH
FURTHER PROTECTION FROM RETALIATION

By Natalie Klyashtorny

In a unanimous holding, the United States
Supreme Court held that Title VII
protects employees against retaliatory
discharge even when they do not initiate
complaints of sexual harassment but
merely respond to questions as part of an
employer’s internal inquiry.

In Crawford v. Metropolitan Government of
Nashville and Davidson County, Tennessee, the
plaintiff was questioned by her employer
as part of an internal investigation of her
supervisor and told the investigator of
instances of sexually harassing conduct.
Subsequently, the plaintiff was terminated,
allegedly for embezzlement, but the
charges were never pursued.

The plaintift brought suit under Title VII,
alleging that she had been terminated in
retaliation for reporting a sexually hostile
work environment. Under Title VII, an
employer may not fire, demote, harass or
otherwise “retaliate” against an employee
for filing a charge of discrimination,
participating in a discrimination

[E]ven employees who merely
answer questions as part of an
internal investigation are
protected against retaliation.

proceeding, or otherwise opposing
discrimination.

The employer argued that Title VII was
not applicable to the plaintiff as she had
not actually initiated a complaint, but only
substantiated the claims of others. In
response, the plaintiff argued that her
conduct was opposition to discrimination,
even though she had not come forward
before the investigation, and that the
internal investigation was a “proceeding”
under the statute, even though formal
charges had not been filed yet.

The Supreme Court sided with the
plaintiff, unanimously holding that even
employees who merely answer questions as
part of an internal investigation are

protected against retaliation. Relying on

the plain language of Title VII, the
Supreme Court found that the plaintiff's
conduct was protected under Title VII’s
“opposition clause”, which prohibits an
employer from retaliating against an
employee who “opposes” any practice
made unlawful by Title VII. Even though
the plaintift did not initiate her report, she
nonetheless “opposed” the discrimination
of her supervisor by disapproving of it.

Public policy supports this interpretation
of Title VII. If employees had to worry
about being retaliated against for reporting
sexually harassing behavior by supervisors,
it would have a chilling effect on the
reporting of sexually harassing behavior in
the workplace and neuter the “retaliatory”
provisions of Title VII.

With the Crawford decision, the Supreme
Court struck a balance in that it
emphasized that, while an employer
cannot terminate an employee for even
passively opposing illegal conduct, it is still
free to terminate an employee for cause.
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On February 10, 2009, Alan Nochumson served as a faculty speaker for a
seminar entitled Landlord-Tenant Law Update which was sponsored by Sterling
Education Services, Inc. During the seminar, Mr. Nochumson spoke about the
eviction process in Pennsylvania.

Alan Nochumson

Four Corners 1s a quarterly review of legal issues currently affecting individuals, businesses and
professionals in our primary practice areas: real estate, litigation, employment & labor, and land use
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