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NOCHUMSON P.C. PROTECTS
PROPERTY OWNER FROM TAX

FORECLOSURE

By Alan Nochumson and Natalie Klyashtorny

With the City of Philadelphia experiencing
a significant budget deficit, Mayor Michael
Nutter has reiterated that the City will
aggressively pursue tax delinquents. If a
real property owner is in arrears on his real
estate property taxes, the City has a
statutory right, under the Municipal
Claims and Tax Liens Act (the “Tax Liens
Act”), to expose the property to a Tax Sale
in order to satisfy the accrued lien.

In a case of first impression, the
Commonwealth Court of Pennsylvania in
City of Philadelphia v. Schaffer recently
announced that, prior to exposing a
property to a Tax Sale, the City must
strictly comply with the procedural
requirements of the Tax Liens Act due to
an individual’s unique property interest.

Under the Tax Liens Act, the City may
only sell a property if the City notifies the
property owner prior to obtaining a court
decree scheduling the property for sale
with the Sheriff and prior to the sale itself.
Before obtaining the court decree or
actually selling the property at the tax sale,
the City must file an affidavit of service
with the Court stating that the property
owner was served with the

required notices.

In Schaffer, the City obtained a court decree
scheduling a tax sale and sold the property
at the tax sale without first filing the
affidavits of services required under the

Tax Liens Act. Rather, the City filed the
affidavits afterwards.

While the trial court in Schaffer denied the
property’s owner attempt to set aside the
tax sale, believing that the failure to

The Commonwealth Court’s
decision will greatly impact
the way the City conducts its
business in the prosecution of
tax delinquencies.

properly file the affidavits was “harmless
error”, the Commonwealth Court, on
appeal, found otherwise.

Alluding to the intent of the Pennsylvania
Legislature in enacting the Tax Liens Act,
the Commonwealth Court interpreted the
statute as setting forth a specific timeline
the City must follow such that the trial
court could ensure that the property was
posted in the appropriate manner and that
all notices were sent to the proper parties,
including notice of the decree directing
that a tax sale will occur at a specified time,
place and date. In invalidating the tax
sale, the Commonwealth Court
highlighted the fact that the City “does not
and, indeed, cannot dispute that it failed to
follow the procedural requirements with
respect to the filing of affidavits relating to
the posting of the property and service of
the trial court’s decree.”
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FIRST MONDAYS AT
NOCHUMSON P.C.

On the first Monday of each month,
between the hours of 6:00 p.m. and
8:00 p.m., our firm provides free 20-
minute legal consultations either in
person at our office or via telephone.
To reserve a time slot for the dates of
August 3rd, September 14 (due to
Labor Day), and October 5th, you
may ecither e-mail us at

first. mondays@nochumson.com or
call us at (215) 399-1346.

The Commonwealth Court’s decision will,
undoubtedly, impact the way the City
conducts its business in the prosecution of
tax delinquencies. Regardless of the
urgency of the current fiscal crisis, the City
will not be able to expedite tax sales by
disregarding the statutory procedural
requirements that were enacted to
safeguard the rights of its citizens.

This newsletter is a publication of Nochumson P.C. and is intended for general information only. It should not be construed as legal advice with respect to any
particular situation, and readers should not act upon information contained in this newsletter without first consulting an attorney. Copyright © 2008.

Nochumson P.C. All rights reserved.

Designed by Blacker Communications | 215.638.7484



NOCHUMSON PC.

OPTIONS FOR APPOINTING A LEGAL GUARDIAN

By David M. Koller

As children, we all looked forward to
turning certain ages on our journey to
independence. At 16 years old, we could
drive. At 18 years old, we could vote.
And, of course, at 21 years old, we could
purchase alcohol.

Legally, however, we all become adults
under the law at the age of 18. On our
18th birthday, each of us, regardless of our
functional limitations or disabilities,
obtains the legal right to make decisions
on our own behalf. Although an
empowering age for teenagers, turning 18
years old also comes with significant
personal responsibilities of managing our
own financial and personal affairs.

What happens, though, in the unfortunate
instance where an individual of adult age
is disabled or becomes disabled, and thus
1s unable to make rational choices for him
or herself? Certain steps must be taken in
order to ensure that the individual’s well-
being is protected. In these instances, legal
permission must be obtained in order to
have someone become a substitute
decision-maker for the individual.

In Pennsylvania, there are 2 alternatives
for appointing a substitute decision-maker:
(1) the individual, while still competent
and able to make decisions, designates
someone to be his or her attorney-in-fact,
or agent, through a legal document called
a “power of attorney,” or (2) the court,
through a legal proceeding, appoints a
“guardian” to make decisions for the
individual.

A power of attorney is a document which
is signed by an individual (the “principal”)
appointing another person or persons
(“agent” or “attorney in fact”) to act for or
on behalf of the principal. Essentially, it
allows the agent to manage the financial
and personal affairs of the principal.

There are 2 types of powers of attorney:
(1) general and (2) durable. A “General
Power of Attorney” authorizes the agent
to act for the principal in almost every
circumstance, whereas a “Durable Power
of Attorney” becomes effective only upon
a disability or incompetency. If in place
while the principal still was competent, the
power of attorney becomes an effective
and cost efficient estate planning tool.

Certain steps must be taken in
order to ensure that the
individual’s well-being is
protected.

It is important to note that marriage, by
itself, does not necessarily result in legal
authority over the financial affairs and
personal affairs of a spouse. So, if your
spouse becomes incapacitated and you do
not possess his or her power of attorney,
you unfortunately may not be able to
legally act on his or her behalf when it
comes to important matters such as
making bank withdrawals from your
spouse’s accounts or selling the home you
own together. With no power of attorney,
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then, the only alternative is the more
expensive route of applying to the court
for a guardian.

A Pennsylvania court may appoint a
guardian of the person or the estate for an
individual if it determines after a hearing
that the individual is deemed legally
“Incapacitated.” An incapacitated person
1s defined as “[a]n adult whose ability to
receive and evaluate information
cffectively and communicate decisions in
any way is impaired to such a significant
extent that he is partially or totally unable
to manage his financial resources or to
meet essential requirements for his
physical health and safety.”

Often, guardianship is necessary because
the incapacitated person is unable to pay
his or her financial obligations. It also
may be needed in the event that the
incapacitated person is incapable of
dressing, bathing, toileting, or feeding,
Also, a guardian sometimes is necessary
because, unfortunately, the incapacitated
are frankly vulnerable to being induced to
sign documents under undue influence or
to give away money.

While making a power of attorney which
appoints an agent to make personal and
financial decisions can make guardianship
proceedings unnecessary, and is much less
expensive and stressful, sometimes the
appointment of a guardian for a person
with limited or impaired mental
functioning is unavoidable in order to
protect the individual’s well being.

REDUCTION IN SALARY

By Natalie Klyashtorny

In a recent decision, the Pennsylvania
Superior Court held that a significant
reduction in salary may constitute
“constructive discharge” such that the
working conditions are so intolerable that
the employee is forced to resign.

MAY CONSTITUTE CONTRUCTIVE DISCHARGE

In Helpin v. Trustees of the University of
Pennsylvania, Dr. Mark Helpin resigned
after he was removed from his position as
director of the pediatric dental clinic
operated by the University of
Pennsylvania (“Penn”) School of Dental

Medicine at Children’s Hospital of
Philadelphia (“CHOP?”) and reassigned to
a different Penn dental clinic in Bryn
Mawr.

continued on Page 3
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continued from Page 2

In claiming constructive discharge, Dr.
Helpin relied upon an offer letter made to
him by Penn in which its Dean offered him
a faculty appointment as Assistant
Professor of Pediatric Dentistry and
designation as Director of the Division of
Pediatric Dentistry. Pursuant to the offer
contained in the letter, Dr. Helpin was to
spend most of his time reestablishing
Penn’s relationship with CHOP, and his
work at CHOP would afford him the
opportunity for bonuses and salary
increases based upon the net profits
generated at CHOP. In the letter, Penn
stated that a “large portion” of his future
salary would be derived from the net
profits generated at CHOP and that his
compensation arrangement would
continue even if he no longer served as
Director or Chairman. In the summer of
2003, a new Dean was appointed and
removed Dr. Helpin as Chair of the
Department of Pediatric Dentistry and
reassigned him from CHOP to the Penn
dental clinic in Bryn Mawr. Likewise, his
compensation was reduced as his billable
procedures diminished, resulting in
decrease in compensation. As a
consequence, Dr. Helpin resigned, citing

“intolerable conditions surrounding his
reassignment” and the reduction of his
overall compensation.

A jury found in favor of Dr. Helpin,
awarding him over $4 million in damages,
after finding that Penn breached its
employment contract with him by
constructively discharging him without
cause and that Penn breached the contract
whereby he was to receive a percentage of
the net profits from the operation of the
dental clinic at CHOP. On appeal, the
Superior Court affirmed the jury verdict.

The Superior Court first pointed out that
the provision of the employment contract
guaranteeing Dr. Helpin a portion of the
net profits generated from the dental clinic
at CHOP was legally enforceable.

The Superior Court then rejected Penn’s
argument that Dr. Helpin was not
terminated, but resigned of his own
accord, thus forfeiting his right to the
compensation. The Superior Court found
that Dr. Helpin would not have resigned
but for his reassignment and loss of
income and that the circumstances of the
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reassignment thus constituted constructive
discharge.

Noting that intolerability is judged by the
objective standard of whether a
'reasonable person' in the employee's
position would have felt compelled to resign,
the Superior Court noted that, after his
removal from the dental clinic at CHOP,
Dr. Helpin’s compensation was cut by two
thirds. Citing additional factors such as
Dr. Helpin being unable to get
reimbursement for routine expenses, being
deprived of an office, clerical staff or
computer at the location to which he was
transferred, being accused of budgetary
impropriety and being issued a disciplinary
letter by the new dean, the Superior Court
held that the jury was well within its
prerogative to make a finding of
constructive discharge.

Based upon the Superior Court’s ruling, so
long as a reasonable person under the
circumstances would feel “compelled” to
resign, those circumstances are ample to
sustain a claim of constructive discharge as
a matter of law.

DYING WITHOUT A WILL

By David M. Koller

Nobody wants to think or talk about
death. It makes sense, then, that nobody
wants to plan for death. And the younger
you are, the more tempting it is to
procrastinate from taking very basic estate
planning steps, like even creating a simple
will. The temptation is so great that over
half of the adult population does not even
have one.

What happens if you were to die,
tomorrow, without a will? Depressing, yes,
but certainly worthy of contemplating.
Essentially, you would be leaving the state
and its lawmakers in charge of determining
how your money, belongings, and real
estate are distributed. Fortunately, this can
be prevented with solid estate planning
which allows you to dictate who gets what.

Although death i1s something
we do not naturally like to
plan for, . . . since it 13
inevitable it never is too early
to have in place some very
basic estate planning tools.

Let us look at one very simple example.
Suppose you are recently married, have no
children, and at the time of your death,
you owned a house and other assets worth
several hundreds of thousands of dollars.
What happens to those assets if you die
without a will?

Initially, the court will appoint an executor
to administer your estate, which basically

means having someone perform the duties
of distributing your belongings. But where
or to whom do your belongings get
distributed in the absence of a document
stating your intentions?

Since you were married and had no
children, your spouse would likely be
entitled to your entire estate, but only if
your mother and father died before you. If
your mother and father are alive at the
time of your death, then your spouse’s
share would decrease significantly. With a
will, you can dictate how your assets are
distributed.

Financial considerations are just one
reason to make sure that you have a valid
will in place. If you pass away
unexpectedly, your minor children will

continued on Page 4
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continued from Page 3

need a guardian. Creating a will ensures takes its share, do you trust your bereaved find a person to settle your estate, which

that your children will be provided for, family to sort it out amongst themselves? means less money to your heirs.

loved, and brought up by a responsible What if you die and leave a 20 year old

person of your choosing, rather than adult child with a sizable inheritance? Do Although death is something we do not

someone chosen by a judge. you trust that he or she will be responsible naturally like to plan for, especially when
with what to do with the inheritance? And we are younger, since it is inevitable it

Also, if you die without a will, and there is dying without a will means more money never is too early to have in place some

money left in your estate after the state will be paid to the government in fees to very basic estate planning tools.

KOLLER JOINS NOCHUMSON P.C. AS OF COUNSEL

David M. Koller of Koller Law P.C. has joined Nochumson P.C. as Of Counsel where he will focus
his practice on estate planning and administration and elder law, as well as handling business
and employment disputes in both federal and state courts throughout the State of New Jersey and
Commonwealth of Pennsylvania.

Since 2007, he has been recognized as a Pennsylvania Super Lawyer Rising Star. This distinction
is only given to 2.5% of attorneys under the age of forty who practice law in Pennsylvania.

Born and raised in the Philadelphia region, he has been and remains an active member of
his community.

Since earning his undergraduate degree from the University of Pennsylvania, he has volunteered
for its Office of Admissions where he interviews local high school seniors who have applied for
admission to the University, and he has served as the sole representative for the Class of 1999
during Commencement.

While attending the Villanova University School of Law, he was the President of the Student Bar
Association and Commencement speaker at graduation. Since graduating from law school, he has
been a member of the Board of Advisors of the Villanova Law Alumni Association and participates in the
law school's "A Day in the Law" Program, as well as "Lawyering Together", through which he mentors and supervises law students
who handle pro bono cases through Philadelphia Volunteers for the Indigent (VIP).

David M. Koller

He is also an active member of the Philadelphia Bar Association where he is currently serving a three-year term on the Executive
Committee of its Young Lawyers Division.

He has also served as an Ambassador to the Greater Philadelphia Chamber of Commerce, and continues to volunteer a substantial
amount of his time to numerous civic organizations, including Philadelphia CARES, Habitat for Humanity, Ronald McDonald House,

and the Jewish Federation of Greater Philadelphia.

Four Corners 1s a quarterly review of legal issues currently affecting individuals, businesses and professionals in our primary
practice areas: real estate, litigation, employment & labor, land use & zoning, and estate planning — the bedrock of
Nochumson P.C.
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To subscribe to Four Corners, please e-mail us at subscribe@nochumson.com.
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