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motion to strike Wachovia Bank's default judg..

ment, 4t aside the sheriff's deod, order the
bank to reinstate the maortgage at ifs current sta-
fus or murk it as satisfied, and join her neigh-
bor 2s a party to the original lawsuit for th
purpose of ordering, the neighbor 10 reconvey
the property to Jier.

‘The wile's motion was grlnled by the trial
court, Wachovia Bank then appealed the wrial
court’s ruiing, The trial couct then entered an
appellate opinion rcmmumndmg affirmance of
its decision.

The Ioul court’s opinion focwsed on
Wichavia Bank's {ailure to provide Act 6 and
91 notices, The trial courl noted that these
eramlory provisions “were enacted 1o protect
in the com-
plex world nf mortgage forcelosnre from the
foss of their homes due to igrotnce of teir
rights wd the somelimes sharp practicy of
lenders. The Jegislution attempts (o Create a
level playing field by mandating that certain
notices be sent prior 10 the of

gation on a residential condominium unit.”
Under Act 6. the mongage lender must send
wriflen potice, via cemtified mail, return reccipt
requested, to the homoow‘n:f a lc:\zsl 30 days
prioe 1o Eag
action, The pumpose ol‘ the notice requircment
is to afford howeowners, whao are in dire eco-
nomic straits, s measure of protoction from ces-
identiil mortgage kenders.
‘T'he notice must clcarty and conapicuonsly
state: “The particnlar obligation or real estate
Sccurily - interest; the nature of the default

_claimed; the right of the debtar to cure the

default ... snd exuctly what performance
including whut sum of money, if any. must be
tendered o cure the default: the time within
whicly the debtor must cure the default; the
method or methods by which the debtor’s own-
ership or posscssion of the real csiae may be
terminated; akd the right of (he debtor, if any,
10 tramsfer the real estate to another person sub-
Ject 1o the sccurity intereat or to refinance the

an action in mortguge forechnsure. The form of
the notices and the manor of serviee are stated
with specificity.”

Morcover, the trul court reaffirmed tat Act
6 and 91 notices are jusisdictional and that any
fuilure to provide such noticcs deprives the
court of subject matter jhrisdiction. In that
same vain, the tia] court painted out that there
was o evidener: (hat the Marones physically
received the Act 6 and 91 notices, In doing zo.
the trial court Aally rejected Wachovia Bank's
rclianee on the blank post office return
addressed to the Marones.

* Since there was no proof that the Marones

ever recelved the Act 6 and 91 natices, the
court concluded that the default judginent was
void on its face and was properly stricken, As
a result, “{slinge a void judgment is 4 nullity, it
cfoukd] nOt support the issance of # writ of
execution, a sheriff sale. or 2 conveyance of
sheriff’s decd.

I ovder to avoid the (aral mistakes commit-

oblipation and of the transferee’s right, if agy,
10 cure the default,” The form of the notice is
suggested by the Department of Bunking regn-
fations.

Amongage lender is not required 1o give the
homcowner notice undes Act 6 where the
honieowner has abandoned the mortgaped
property. For example, abandonment hus been
found where the honxowner has not Lived at
the house for severnl years. On ihe flip side, a
Pennsylvania federal count refused to relieve
the mortgage lender of its Act 6 obligetions
based solely upon statenents of the homeawn-
er’z neighbor tint the neighbor had not seen the
homeowser for roughly (wo weeks and on the
fact that no one Wwas present at the property on
the two occagions during (he duy when the
lender s agent visited the propenty.

Noticy under Act 6 is also not required if the
b voluntarily ders the proper-
ty. As a cautionary notc, 3 Pennsylvunia feder-
al cout chastised u mortgage lender who relicd
o0 a written plftr thit was signed hy a non-

1ed by Wachovia Bank in Marone, 2 gag
Jender must strictly adheee 1o the notice provi-

Eaglish-gpeak sfter the kender
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ACTS1

Most residential mortgages fall within the
ambit of Act 91, Act 91 applies to one or two
family owner-occupied residences located in
the cc Mh secured hy a in
order to benefit from the § ined

owner i4 more than 24 months in arrcars on his
modgage payments or the umount of arrearage
¢xceeds sixty thousand dollacs,

The notice must advise the homeowner of
liis rights under Act 91 (ie., his right to seek &

undey Act 91, the homeowucr must use the
mortgaged property as his principal residence,

Acl 91 provides financidd ussisiance 10 pa-
maenl residents of Uk commonwealth who
have had a favoruble residentisl mortgage
credit history: for the previous five years as
delermined by the Pennsylvania- Housing
Financing Agemcy and have suffered financial
hardship due to circumstances beyond the
homeowner’s comtml which prevents the

homeowner from curng e monctary default

within a reasonable period of time.

Pennsylvania conrts have refused (o find
“circumstances beyond their control” where
the financiul bind is attributed 1 a conscious
decigion by the homcowner Lo forego painful

ploy , whert the “dmak up
the mortgage money,” or where the homeown.-
ers simply overextended thernselves by main-
taining two separatc homes,

Before a mortgage lender can fle a won-
gage foreclosyre complaint against the home-
awner, the mortgage kender must provide (he
humeowner with written notics ) the form
prescribed by the Pennsylvonia Housing
Fancing Agency. The notice may not be sent
until the homeowner is 60-<lays delinquent on
his mortgage paynwents. The notice then mist
be sent, via first ¢Jass mail, to the homeowner
at his last knowu address.

The mortgage lender has no obligstion to

provide notice under Act 91 if cither the home-

fuaceto-face mevting with the montgage lender,
to consult A consumer credit counseling agency
and to apply for financia) ussistance with the
Pennsylvania Housing Financing Agency,
ctc.). Within 30 days of the date the morigage
lender mailed the notice, the homeowner may
errange for a fuce-to-face unwcling with the
Jender or a consumer Credit counseling agency.
If the hameowner arranges the tieeling within
the prescribed period of lie, the morigage
lender 15 prohibited froro justituting foracks-
sure proceedings against the hormeowner, If the
homeowner fails W appear at flw meeting, the
morigage lender may insttate the action
ismmediately,

The bomeowner may also epply for finun-
cia) sssistance with the Pennsylvania Housing
Financing Agency. The Pennsylvania
Housing Financing Agency then has 60 dayx
0 process the appiication, During this” period
of time, the smorigage, lender may not file the
complaint, 1 the mortgagor [ails to sccure
financing from Me Pennsylvania Housing
Financing, Agency, the morigage lender may
then file the complaint against the homeown-
€r.

LESSONS LEARNED

Asg evidenced by the Maronz decision,
Pennsylvania courts will not condone devia-
tions from tenets of Acts 6 and 91, Any mort-

gage lender ignoring these slatutes docs ro at
its own peril. o




