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Taxes Are Owed For Real Estate
Transfer to Partnership
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Frior Lo purchasing real estate in Pennsylvanla, an individual must gecide how he intends to own the properly. Wil
he own tha proparty individually, or will he form a corporate enlity to hold ownership of e property? The decisian

should net be taken lightly, as Hlustrated by a recent ruling handed down by the Cammanwealith Court of
Pennsylvania.,

In Kline v, Commonweaith, the Commonwealth Court found that a husband and wife werz obligaled 1o pay redally
transfer taxes when they conveyed real properly owned by them (o their imitad fiability partnership.

I fate 2003, Randal and Carol Kline transferred legal title to 27 properties they personally owned Lo Randcar LU, a
Pennsylvanio limited liabilily partnership. Thi Klines were the sole partners of and owned a combined 100 percen‘t
interest in Handcar. The Klines formed Randcar for the sole purpose of transferring the praparty La Lhe partnership.

For each of the recorded deeds, the Klines claimed a 100 percent exclusion from realty transfer taxes and no
transier taxes were paid, "The statements of value that were filed with each deed claimad exempiion fram transfer
tax as @ ‘carrective or coafirmatory deed’ and included the explanation: *Granters and the principals are one and

the same, therefore no meaningful transfer of title has occurred and the transfer is therefore exempl under 77 P.S
Saction 8102-C.3(4) (see also Commonwealth v, Exton Plaza).” .

The Pennsylvania Department of Revenue subsequently determined that none of the recorded deeds were exempl

from transfar Lax Hability and impesed the 1 percent state transfar tax, pius appropriake interest, nn rthe value of
each of the transferrad properties. :

Alter a series of unsuccassiul adminisbrative challenges, the Klines filed an appesl with the Commonwealth Court.

APPELLATE REVIEW

On appeal, the Klines contended that, in light of Exton Fiaza, a conveyance fram a hushand and wife to a limited

liability partnership is not subjeck to a realty transfer tax where the husband and wife are the sele owners of the
partnership. i

in denying the appeal, the Cammonwealth Court found the Klines' reliance on Exton Plaza as misguided.

In Exton Plaza, the Commanwealth Court found that a transfer of real estate from 2 general partnership to a limited
partnership was exempt from Lransfer tax liabiity. ) )

The genaral partnersiup in Exton Plaza, “lor the purposes of becoming a single-purpose and bankruplcy-remote
entity, converted itself into a fimiled partnership.” In Exten Plaza, the court in Kline neted thal *[tIhe conveyance

was from an assoclation which had decided to change its business form €0 a newly formed associatian of another
kind which continued Lo carry oul the very same activities.” o

The court in Exton Plazz found the transfer was “mérely the ‘memorlalization’ of the canversion from a general



partnarship to a limiled partnership” and concluded that the transfer was “analogous to Lhe execlusian for
covrectional or conlirmatary deed that does not change the beneficial interest in the property.”

The court in Kling was unconvinced that the realty transfer taxes were excluded as a resull of the courl's ruling in

Cxton Plaze. Rather, the court believed thal its subsequent decisions in Farda v. Comnmianweslth and Penn Towers
Assoviates LP v Convmonwealth were controliing.

in Farda, the court explicltly timited the scope of £xton Plara. Similar to the Klines, Joseph and Ann Farda were

husband and wife who transferred their interest In real estate to a partnership that they completely owned and
cantrolled.

The court rejected the Fardas’ beliel that, under “Exton Plaza ... the transfer tax does not appiy ... because the deed
di not Uransfer a beneficial interest to 1and to anyone other than to themselves, the grantors.”

It Fardla, the court reasoned that “unflke Fxton Plaza, . . the Fardas, as grantors, were individuals, and not a
business partnership wishing te change its business form under Pennsylvania law, The deed .. conveyed legal tikle
o "someana other than the grantors’ because the Fardas, as lenants in Lhe entirety, are not Farda Realty, the
partnershin, an entity qovernad by the laws for foreign registered limited liability parlnerships.”

The court in Farda thus held that a transfer from a husband and wife to a partnership, which they were sole
partners, was a taxable event under the Realty Transfer Tax Act.

In Pern Towers Associates, the Commonwealth Court revisited its decision in Farda. In Penn Towers Associates,
Joseph Soffer had conveyed real estate to a limited partnership. He individually was the sole limited partner with a
99 percent interest and a limited-fiability company, owned entirely by him, was the gencral partner with a 1 percent
interast. Soffer then recorded the deed cabming a 100 percent exemptian from the reaity transfer tax because he
awned a LO0 percent interast In the partnership and because “the deed in this transaction does not affect a transier
of a benaficial Interest in the property Lo someone other than the grantor”

"On appeal, Salfer also cited Exton Flaza in support of his argument that the conveyance was not subjact to the
realty transfer tax because as the sole owner .. he effectively transferred the property to bimself.”

[n rejecting that argument, the court explained that "[(]n Farda, we distinguished Lhe situation in Exton Plaza from
thal where the Fardas, a husband and wile as grantors, were individuals conveying certain real estate to a limited
partnership of which they were the sole partners, net a business partnership wishing te change its business form
under Pennsylvahia law. Thus, the deed in Farda conveyed legal Litle to someona other than the grantors bicause
the Fardas were not the same 2s the partnership to which they transferred the properly. ... The situation in Farda is
repeated here, Salfer, as grantor, is an individual and is different from Penn Tawers, a limitad partnership cavernad
Ly the laws for forelgn registerad limitad Dability partnerships. Because ihe deed in this case, which transferred

property fram Soffer to Penn Towars, i5 a conveyance between a partnership and a partner, the transfer is subject
to realty iransfer tax.” -

Relying on Farda and Penn Towers Associates, the court in Kline pointed out that the Klined were obligated to pay
Lransfer taxes because jegal title to the properties passed to an enlily other than the Klines themsalves,

LESSON LEARNED

In Kiinte, the court reiterated that an individual conveying real estate to a partnership is a taxable document even if
the partners consist of the grantors themselves. The court's halding is just another example of its insistence on
Tooking at the form rather than the substance of the transfer, In doing so, the courl has thus decided that a
previously unsophisticated individual may not change the form of ownership without being penalized for his
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