P N

LAY WL L,

nrniL

X'

ATV

THE LEGAL INTELLIGENCER + 7
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Sellers Prevented From Exercising Moﬁgage Contingency Clause

BY ALAN NOCHUMSON

Npal vty g

wiewnls of sile generally contiin

a Lanstdry st of contingencies that

st b wabisfid bedose the setebe-

ment date, Muost, of nut all, of these contine
genoes allow he boyer o gseape from an
uthernwise uduvorihie el zstale trnsaction.
In Weason v, Serace, e dnd LS. Circuis
Connt ol Appeals revenstly prevemed home-
vwieny [ eaploiting a mortgage contin-
guney clnse contsised (noan ggrecment of

sude.
SELLERS CANCEL SALE

3. 8cant nnd Lanrn Watsen, whe owised she
seeeml Roar apartment in a daplea in Ceean
Ciev, NJ. excented 2 weitlen agreement (n
sedl thew apamem to Juseph and Donna
ierpee Tor $0a5 000, Under the werms of the
contracl, Hw Gerices placed  $15,000 0
eherow il agreed fo pay the balaoce with
cishoand a 33000 morigage,

The contact was o stuncand torm preparest
by i el estase comgpany that represented 1he
parties involved tharngh sepacite apenls.

Claise o of the contract contained & provi-
sion titled  Tmortgage contingency.”
Accuriding 1 Clause 6, [t]he buyer's ubliga-
tans by complere this contract depends on the
buver petting & weitlen cosundtment of ug
extibhished mortpaee lender, or the seller, s
tse case sy be, oo make w [ist norgage
Toser un e property i he principg aaiount
of S532 (HH). ...

“The buyer shalb suppty nfl necessary
infonuation and tees asked for by the lender,
The commitmenl must be received by the
buyer on or before Mareh 22, 2004, .
Should the buyer oot recsive the wrilten
commitment by the above dise then chis con-
tract shalb be oudl and void and ali deposit
money will e seturned 1w the buyer: siless
the coanmitenl date s exlendad by bayer
gl seller, The buyee, af hus option, can waive
this monipage costingency ok any ting,
Any mattgage annmititem signed by the
buyer will salisly this mortgage soatin-
geney

On Mavch 18, 200, thi: Guersses oblined
w credi approval lewee from Wells Fargo
Haune Marhgape, which they sipnesdt on
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March B3, 20044, The letter  stsded
"Congralutions! Your loan application has
Been upproved subject 10 the 1enms snd con-
ditions included an this credit approval letes,
A commitment letier will be forwarded 10
your by your mongage specbist, vnce an
appesisnl repart has been reviewed by the
fender.”

The letter contained a number of condi-
tieats, including a verificstion of the Geraces’
finuncial status, an gppraisal of the property
indicating o msarket volue of the agreed upon
purchuse price, and docomemtation approv-

ing a seeand mongage of $33.250,

On Murch 23, 200, the Watsons contacted
theis agent 1o inquire abevr the status of the
morigage sommitment. They ddvised bim (o
inform the Geraces that the contract would he
cotsivered noll end void unless the commit-
ment had been teceived by Yims. The follow-
ing duy, the agent fuxed 3 copy of the credit
approval letter 10 the Watsons, Afterward, the
Watsons stated thnt the Jetter was unaceepl-
uble 1o them and thal the contract was null
and void, They thes requesied that their agent
re-list the property for sale.

- and exacution.

The Geruces nevertheless appeared at the
originally schedwled closing, The Watsons,
instewt of wppearing a2 Jhe closing them-
selves, filed & comphaint in federal caun. In
their complaint, they requested o declsmiony
judgment shat the comeaet was null and void,

In response, the Geraces fled an setion in
the Superior Count of New Jersey for breach
uf contraet, requesting damages ual speeif-
ie performance. The state court case was
eveninatly removed 1o federsl coun and
consoliduted with the Walsans® decluratory
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drovind tor sy judgment. The district

coms grand oy judgmens for the
Cieraces pramsidy on she finding that the
credit aprovid Toster sasevbicd the oy

conpngeuey clause,
3RD CIRCULT SIDES WITH BUYERS

O agprenl, the 3 Ciewie upheld the distact
stating Ut *fi)1 was in
writing, # was weeeived by the huyen, betore
the deadhine, daud the loan € appsoved met the
Lt fesancind eriteria”

The bd Cinewit sonmarily rejeenad the
Watsamy sipanmient that the credit approval et

L

ciint's sudiug stioag

Rer wats Hola T mongpe commitment” because
i il ot <lenmitely Dind Wbl Faeg 1o fumd
 the 3ad Ciccnit found
that, v hite e credit approvad loiter does
sefor s sepanlle ‘comumitinent fetler,” it is
cleir fom s languape that B binds Wells
Farge, subject iy 1 specilivd canditions,”
The Snl Cincuit oatse foumd the Watsony'
webance st Tme ol cases stanting for e
peopewsitio that 2 conditional camstment
conmnol MsEy o snonTpige conhimgency elmase
av nospuided, w osay the very least. The
Wtk guied (hat, beeasse the secand mes-
e aenl the apprassal were aniside tie consrol
of e Gierages. the cominibiment wis o unce-
in. The nd Circuit found the ciled cises a8
Dtapasite becitse, I those cases, the mort-
g comingency clagses were conditionad on
the suvceaslud wile of the buyers' previous

e mmrigags, Tnsle

honies.

The bl Circuil noted that “|{jhere, unlike
here. the corditiens 1ot voly hod a substantial
hhelitom) of nenful i lTment through no fault of
the buyers. ot actually Filel before the dead-
fine w the mamgage contingency clouse. In
contiast, the conditivns wene both dikely 1o be
sud actually were [uliilled. The second axet-
g wans iths wssoned by Wells Pargo; the cred-
it approval leller refers to il as 'y corspanznt of
s tansactiore.” Thete is o evidenee in the
vevont Thal there wis sy genuine risk that the
sevoml nurtgage would put be available. Fhe
apprasal could Tave hlocked e mongage
comritneat anly # iU Bag been Tor a value
beneith the agieed sales prive.”

fn all. the Jad Cirenil emphasized i e
Gietzees “had the sadisputed sbidity w comply
with the rensaning conditions, weie snder 3
pend-Tattdt duty sl s, aed did comply wish

thum ™

The ned Uit s seenued perpleacd as o
why e Watsons Jusd any riglt (0 concel the
agrvesient ol sale per the o Conn-
ey claese. e 3ed Ciratsit fiest stated that
Whe Cieacvs, under the cuntract ielf ~hod sole
arl ustetiered stisgreton 10 detesmine whethee
the aundpaye cantingeney they rgived was

aetnicient " Fhe 3nd Cieo paimted ot that tha
et specifically provided tio “ldoy o

pape vanniiens signed by the buyer will sat
ity this mottpape contingency.”

o foreetoliy worded rebube o the
Wt e Il Crecatit uled tha [ jhe Tay-
cox tonmd the cnedst approval leter sulficient
amel sipned . The bogees henl the aption to

winve Lo oitAd g

¢ comgitment entirely,
strongly sugpesting Bt they conkd wanve i 0
whiteser entenn e mnngage commiinenl
wan nsnfhcient. Tangier, the mongage contin-
et Lhittie ke Uie miongage cormmitist
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a condition precedent ke the buyers” “obligation
1 compleie this contrct,” imbicating that the
mastgage contingency clause operates for the
buyers' benefit.”

PENNSYLVANIA LAW

Thee stundurd furms approved by the
Penpnsylvania Association of Realtor (PAR) are
used for most resicdentinal real estnte Sransuc.
tians in Pennsylvania, Pamgruph 6 of the stup-
dard agreement containg the moggage contine
geney cleuse. EF the parties ¢lect to include the
mongage coptingency. classe as part of the
agreement, the buyer must list, ameng other
things: .

« The loan winownt af the mongage;

« Uhe manimsuen e of the mongapes;

*‘Fhe type of the mortguge;

« The mostgupe lender; and

» The maximum sceeptahle interest rate of
the monguge.

Under the enns of e ogeecment, the buyer
is pequired to complete a mongage applicatian
withis 2n agreed upon perivd of e froen the
date of the agreement is fully executed by the
purtics,

W the buyer fails o upply Lo o mongage
within the agreed upea time petiod, he iy o
default of the agreement. The buyer is also m
defanlt of the agreement i be fumishes talse or
irenmplets intommation conceming his legal or
finuncial staws or fails o conpentte ws pood
Taith in processing the morgape s applics-
Lo Lt resalts i the mongage fender refusing
(o appIuve i mortpage comemitment.

After seeeiving the mongage conmitment,
the selter sy only terinate the agreement if:

= The consmitenen is aot valid uanil the date
of selthement;

o The commitment s conditisned vpon the
sule and settlement of any other froperty:

s The commitment does not contain the
margape Guanciog wrms agreed by the buyer
w the agreenent itseld; or

« The commpdment seshidns cwer conditions

ool specitied in the apnzerment sther than those
conditions that are costomarily satisfied ai or
near settternent, such xs obining insurance
and confinming employment status.

LESSONS LEARNED

In Pennsybvania, o selier, nnder the PAR
form ugreement of sule, clearly has the ripi
terkeymanate the ageeewent if te buyer fails
obtiin the mordgige commitment us sel Turth
in the agreement. As such. buyers in
Pennsylvaniu should be wary of a homeown-
er who suddenly  succumbs to seller’s
emorse,

To iilustrate, if the panies in Watron had
used the PARY form apnoement of sale, the
sellers wanid likely have been alowed to can-
ctl the agreement per the morgage cortin-
pency clime.

The Walsons attemnpled to terminate the
agreemens because the mortguge commitment
wis cihditioned upon the Geraces receiving a
seend mortgape, nznong other things. Under
the PAR form agreement of sale, the Geraces
would fiave beer resuired to reveal whether
they intended to finance the sale through a
singde mortgags or two separate mortgages. |1
(e huyers bud ot decided on applying for
1wo separsle mortguges, the sefless would
have been able 10 cancel the agreemesnt
bracanae The tuyers sowhd not admitedly buve
finuncedt the sale without oblaining a second
mortpage.

Undike the agreenient in Wattan, the PAR
{omm agreement of sale does not allow a buyer
to waive ihe mortgage contingency once the
prvision is included in the eaeculed agree-
meni. Undee the plain asd unambiguous
terme of the agreemesnt, the Geraces could not
have simply waived Ihe conlingency (which
they ultimately did) aiter Tailing to shtsn the
agreed opon financing, placine them in
defunll of 1he apreerment and, therefon, giv-
ing the Watsans the ability to sumply cincel
the sale without judicial istervention,
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