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Attorneys May Be Llable for Improper Judgment Execution

BY ALAN NOCHUMSON
Special ro the Legal

n a warning shot to attorneys who repre-’
sent judgment creditors in Pennsylvania,
the U.S. District Court for the Eastern
District of Pennsylvania 1n. Grillo v. BA
Mortgage LLC refused to dismiss a Section
1983 claim against a law firm that improper-
ly facilitated the sale of a family home at a
sheriff’s sale
In the late 1980s, Mary and Samuel Gmllo
purchased their house in Bucks Cvount-y.
When the Grillos failed to make timely mort-
gage payments, BA Mortgage, the mortgage
holder at the time, obtained a“judgment in
foreclosure in the amount of .$153,910.86.
- Afterward, BA Mortgage issued a writ. of
execution scheduling the home for sheriff’s
sale. .
Two days before the sale, the Grillos’
counsel hand-delivered a certified check to
Spear & Hoffman, the law firm representing
BA Mortgage, for the amount indicated on
the face of the writ. In addition to the check,
Spear & Hoffman was provided with a letter
demanding cancellation of the sale and satis-
faction of the judgment and mortgage. A day
later, after receiving no response from the let-

ter sent the previous day, the Grillos’ counsel

sent another letter to Spear & Hoffman
reasserting their demands.

On the day of the sale, Spear & Hoffman
hand-delivered the certified check back to the
Grillos’ counsel, with a letter stating that the
check was insufficient to satisfy the judg-
ment and mortgage. In the letter, Spear &

. Hoffman noted that the judgment amount had

. mcreased as a result of the accrued interest
and costs - associated with : the 11t1gat10n

to satisfy the' judgment-and mortgage -was

'$191,887.46.. By the time the  Grilles -
Treceived the letter, the home. had: already-

been - sold at’ the sherlffs sale to- BA

Mortgage. .
Subsequently ‘thereafter, ~the - Grillos

~received - an eviction notice from the Federal

Home Loan.Mortgage C01p01at10n (Fanme :

Mae), which purchased the home from -BA

- Mortgage after the sheriff’s sale; On the same
- day; the Gnllos filed a petition to stay evic- -
tion and to set aside. the shenff s sale of thex

home. . :
The contentlous htlgatlon lasted f01 sever—

al years At the -trial level the petition was.

denied. On appeal the Supemor Court of
Pennsylvania reversed the trial-court’s dec1—_
sion and granted the petition. ‘After the
Supreme Court of Pennsyl'{fania refused to

hear BA Mortgage’s appeal;-the: Gnllos sent”

‘a check for the amount mdlcaled on:the face

OLthe writ to Fannie Mae in satlsfactlon of_; )

thc Judoment and mortgage.

COMMENCEMENT OF ACTION

Several months later, the Grillos f1led a
complaint in federal court against Spear &
‘Hoffman alleging a violation of 42 U. S.C.
Section 1983. Under their theory of the case,

Spear & Hoffman violated the Grillos” con-
stitutional right to procedural due process by

unilaterally increasing the amount of the writ

Without obtaining judicial approval or gving

the Grillos the opportunity to be heard.
Spear & Hoffman thereafter filed a motion

| N s er

to dismiss the cemplaint challenging the..
* validity of the Section 1983 claim. In addi-
Accordmg to Spear & Hoffman, the ‘amount /

tion to responding to the motion to- dismiss,
the Grillos. filed'a motion for leave to file an
amended complaint. In its. opposition to that
motion, Spear & Hoffman argued that the
amended complaint was futile because the

" Grillos still failed to state a valid claim under

Section 1983.

In. order to establish a prima facie case
under Section 1983, a plaintiff must show
that an individual deprived the plaintiff of a
- constitutional or statutory n'ght' and the indi-

acted under color of the law.

- The court in- Grillo. rejected Spear &

Hoffman’s attempt to dismiss. the. Section
1983. The court believed that the claim was

. supported by both a long linie of cases from

the Superior Court of Pennsylvania.and by

. analogy from a 3rd U.S. Circuit Court of

Appeals decision on confessed judgments.

PROCEDURAL DUE'PROCESS

The court ﬁrst dlscussed the state appellate

g e et Reczl B:mte continues on 8

vidual who deprived the plamuff of that nght _
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court.cases:finding that. unilateral increases in
a writ of execution violate the Due Process
Clause of the 14th Amendment. to, the U.S.
Constitution.

--In ‘Union. National Bank of Pittsburgh v.
Ciongoli, the Superior Court chastised a
county foreclosure practice allowing increas-
es to the face amount of a writ in mortgage
foreclosure actions. In Allegheny County, a
Judgment creditor was allowed to unilateral-

ly increase the amount simply by issuing a
letter or affidavit to the sheriff. Under local
practice, the judgment creditor was then per-

~ mitted to proceed with the foreclosure sale

-unless the increased amount was tendered by
the judgment debtor. )
The Superior Court held that such practice
viclated the Due Process Clause because the
-practice was “tantamount to a prejudgment
execution.” In Ciongoli, the Superior Court
concluded ‘that the judgment creditor should
have been obligated to -petition the.court to
amend the judgment prior to executing on an
amount that was not judicially approved.

In Morgan - Guaranty Trust Company v.
Mowl, the. Superior -Court,: citing Ciongoli,
“stated “that " a judgment- ereditor’s - ex  parte
attempt to increase the -writ figure in a foreclo-
sure action was alsoe procedurally and consti-
tutionally 1mpermissible.

-The federal court then pointed to the
Superior Court’s pfénouncément n the under-
‘lying case.: In Nationsbanc  Morigage

. _Corporanon v..Grillo, the Supenor Courtheld

} that BA Mortgage was - prohibited- from

| increasing the amount of the writ without peti-

 tioning the court for approval and without giv-

ing the Grillos notice of the petition and an
opportumty to be heard.



Although the Superior Court decisions were
t binding on the court, it nevert heless found
: reasoning employed by the Superior Court

Ciongoli, Mowl and Nationsbanc to be per--

1sive. The federal court stressed- that the
cisions were handed down “by a
nusylvania appellate court intimately famil-
with thé Pennsylvania -Rulés of Civil
>cedure and the proper mechanisms for
EEEQ and 9?9:5@ mortgage foreclosure:
lgments under Pennsylvania law.” )

he court in .,QN..H,N.NNQ beleved: that “the prin-
es embodied in the mcmon.oH Court deci-
s of Cionogli, Mowl and [Nationsbanc]
= been - echoed by the 3rd Circuit in:
lan- v. ‘Fox Rothschild “O’Brien &
nkel” In Jordan, the 3rd Circuit con-
ted a situation where a law firm was sued
ex Section 1983 for invoking the aid of
> officials to execute on a confessed judg-
t against a judgment debtor by garnish-
the %EQ s bamk account.. .
he 3rd Circuit held that the law ?.B
d be liable under Section 1983 because
writ was enforced without giving the
ntiff the means to secure a pre-depriva-
hearing or to obtain prompt post-seizure
f. According to the 3rd Circuit, the due
e violation occurred when the law firm
| the sheriff to enforce the writ by aftach-
thy funds contained in the bank account.
e -same ‘manner, the federal court in
lo concluded that Spear & Hoffman’s
fuet could be deemed actionable under
ica 1983. The. federal court pointed ‘out
“Spear & Hoffman unilaterally increased
amount listed on the writ of execution,
sel to accept plaintiffs’ tender of the
irid amount, and caused the sheriff to sell
plintiffs’ home, even though- Spear &
frean never petitioned the court to amend
ieault judginent and the:amount entered
e writ of execution prior to rejecting the
1t ifs’ tender.”
[ zover, the court noted that the Grillos
= 10t “given a pre-deprivation hearing to
e=the execution of the new wiit ‘and to
e ‘the sale of their home." Taken
thwr, the ooﬂs.ﬁ,no:o?aoa.%.mﬁ the amend-
F.Bm?:,: ‘satisfied " the oo:m:ﬁ::osﬂ .
ivaition element of a séction 1983 claim.!

AEACTION

he federal court .next -considered
thyr-the Grillos could satisfy the sec-
p=ong of the Section 1983 test, in that
ar-& Hoffman acted under the color of
a e .
he=Grillos maocoa that “the unconstitu-
al- itate action was Spear & Hoffman’s
stmeent of the ‘compulsive power of the.
| =teriff’ after unilaterally and without
oou_aonmm&sm the amount Om Em ao?sr
ot )
he= moaoS_ court oo:oana EE Eo:
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'KREA MORTGAGE RATES

Adjustable Rates  Junbo Rates*

OmuEQZo:mwmmOoﬁA m.wu.\w A.mw\w
800-224-7006 . :

Fixed Rates

"Lender . 30 y% 15 yr 1yr © 30y fixed
-Ammust Funding - 5.75/0  5.25/Q 3.00/0 6.00/0 . No
800-774-0779 . . -
Home Finance of America  5.75/0 5.25/0 3.25/0° 6.00/0 No
800-358-5626 . . ]
AAE Mortgage 5.75/0 5.25/0 N/A 6.00/0 No
877-793-1400
Lighthouse Mortgage 5.75/0  5.25/0 N/A 6.00/0 "~ No
800-784-1331 - .
Madison First Financial - S.75/0 . 5.25/0 N/A 6.00/0 No
877-462-3728 , - .
Madison Mortgage Services  5.75/0 5.25/0 N/Q 6.00/0 No
888-897-0200
Price Financial Services 5.75/0 5.38/0 N/A 6.13/0 No
800-401-9091 . o
Wilmington Mortgage 5.88/0 5.38/0 N/A 6.13/0 No
610-558-3099 ]
Turnstone Mortgages 5.88/0 - 5.50/0 3.88/0 6.13/0 . No
800-757-7514 ) -
Absolute Mortgage Co. 5.63/.5 5.13/5 3.50/0 5.88/.25 No
888-904-6637 o
American Family Meg. . -5.00/3.25 4.50/3 2.00/3 S. ww\w No
610-358-5324 ] '

3382 - 5.63/3 . No

*

go to: www.PhillyMortgageRates.com

A “Jumbo? or non-conforming mortgage is a loan amount in excess of $360,000.
** Indicates if a lender offers mortgage loans for commercial propertes. Call to discuss rates and terms.

Rates compiled by the National Financial News Services, a mortgage informaton and financial clear-
“ing house in West Chester, Pa. Rates may be for new applicants only; information on terms and other
available programs may be obtamned by calling the lender directly. Consumers wishing addidonal rare
information call (610) 344-9953. Rates valid March 25, 2005. For additional information on mortgages

o}

“‘argument. was supported by the 3rd

Circuit’s holding in Jerdan. In Jordan; the
3rd Circuit held that a judgment creditor,
who uses. the commonwealth’s procedure
for executing on' ‘a-confessed judgment,
acts under color of law. The 3rd Court “rea-
soned that when the mrn.aﬁ on the direct
request of defendants, served the writ gar-
nishing plaintiff’s checking - account,
defendants caused the state to use legal
force.”

In doing so, the 3rd Circuit rejected- an

" argument made by the defendant law firm
that the attorneys who initiated the proceed-

ing ‘were merely -acting as officers of the

_ court and not liable under mo,om.o: 1983. The
" 3rd Circuit found that the.attorneys were act-

ing under. color of “daw in invoking

Hvo::mﬁ,é:m s procedures for attaching and
seizing property on its client’s behalf.
" Similar to Jordan, the-federal court i
Grillo found fhat Spear-& Hoffman func
tioned as a state actor when the law firm use
Pennsylvania law to cause the home to b
sold at a sheriff’s sale, which; in turn, neces
: m:mﬁoa years of litigation to o_oE title to th
residence.

“LESSONS LEARNED

Attorneys who represent ucammzmd.ﬁ cred
tors should tread lightly-after discovering the
they may be liable under Section 1983 fc
failing to- follow court rules during the exe
cution process. By failing to do so, they ma
find themselves embroiled in the middle of
messy lawsuit. "« .




