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Final Showing:

BY ALAN NOCHUMSON
Special ro the Legal and PLYW

A any cities in Pennsylvania are
combating urban blight. A recent
court decision has allowed the city.

of Pittsburgh to coritinue its own fight. In In
re .Condemnation (appeal of New Garden
Theatre), 2003 Pa. Commw., the
* Commonwealth Court rejected a free speech
challenge:to the condemnation of an adult
- ioWiestheater made under Pennsylvania’s

ke Radevelopment Law, 35 PS. Section”

1767, &t seq. v
'ORBAN REDEVELOPMENT LAW

" Pennsylvania’s Urban Redevelopment
Law empowers governmental authorities to
“combat blight and to promote economic
developiient. Wheére a determination of
blight-“hadt Been : riade, “the govéfﬂmental
" authdfify 'miy usé its power of emiinent
domainto melemem its redevelopment plan.
If the govemmental authority decides to
exercisé its power of eminent domain, it must
- strictly follow the procedural requirements of
the Eminent Domain Code 26 P.S.Section 1-
10T; et seq.

After the govemmental authority files the -

requisite ‘declaration of taking, it must serve

the condemnee with written notice of the fil-.
ing irorder to give the condemnee the oppor- -

y _tunitﬁ—‘td'fchhuengé through the judicial sys-
;‘:tkimi; i) B @ At e R

TAKING' CONTROL OF AREA

- "Siticethe late’ 19605, the -area near the
Garden Theatre, a movie theater, has been
considered a neighborhood in decline. The
area has suffered from rising crime, problem
bars, declining population, loss of businesses
and services, and deteriorating and underuti-

lized buildings. Since the 1970s, the Garden’

Theatre has been used as an adult movie the-
ater.
In 1989, Pittsburgh’s Department of City,
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Planning issued a rei)on recommending cer-
tification of the area as blighted and eligible
for rédeV'elopment through Pennsylvania’s
Urban Redevelopment Law. The report indi-

. cated that the presence of the adult movie
“theater added to the area’s ncgéitive image.

After a hearing, Pittsburgh’s Planning

“‘Comimission’ certified -the aréa as blighited,
“and a team of planning partiéipants was ¢on-

vened to begin preparations for a"proposed
redcveIOpment plan. The proposed goals of
the redevelopment pro_]ect included removing
existing blight that had resulted in disinvest-
ments and abandonment, -encouraging new
commercial investment and development,
reinvestment in the housing stock and
improving the area’s appearance.

In the mid-1990s, Pittsburgh’s city council
approved a redevelopment 'p‘ropdsa] author-
izing the Urban Redevelopment Authority of

Plttsburgh (URA) €5 "move: forward with

redevelopment activities for the 47 properties
located in the blighted area. The proposed
uses of the Garden Theatre included perform-

ing arts space for music, dance, film, special
“.events and conferences. URA -amicably
acquired 46 of the properties in the area..

When the New Gardeh Realty Corp.
(NGRC), the owner of the Garden Theatre,
refused to sell the theater building, the URA
filed a declaration of taking in 1997 to
acquire title to the building. -

After the NGRC received written notice of

is an associate in the

the dccla:anon of the takmg, it ﬁled prelum_-
nary objections with the Céurt of Common

_ Pleas of Allegheny County. The preliminary

objections included, inter alia,.a chalfengé to
the taking as an imperinissible time, place
and manner restriction- on free speech under
the First Amendment to the U.S. Constitution
and Article 1, Section 7 of the Pennsylvania
Constitution.

THEATER'S CHALLENGE REJECTED

While the trial court recognized the right to
display non-obscene, sexually expllclt
motion pictures and the right to see. such
movies under the U.S. and Pennsylvania con-
stitutions, the court nevertheless found that
the taking was content-neutral, and it did not
represent a content- based prior restraint on

. free speech. Since the taking had an inciden-

tal ‘impact on protected speech, the court

: apphed the followmg ‘three- -prong mterm&dx-
" ‘ate scriitiny standard® of review:

"« Whether the taking {s within the constitu-

tional power' of the government and furthers

an important or substannal govemmental
interest.

* Whether the governmental interest is
unrelated 1o the suppressnon of free expres-
sion.

¢ Whether the incidental restriction on -

alleged First Amendment rights is no greater

“than is essential to the furtherance of the gov-

ernmental interest. -

The ' tridl couit ¢oncluded that the URA’s
power to condemn the Garden Theatre for
urban renewal is within its constitutional
powers and the renewal and redevelopment
of blighted areas constitute important and
substantial ‘governmental interests that are
unrelated to suppression of free expression. It
then noted that the area suffered from
extraordinary blight and that the redevelop-
meént project was an attempt to radically deal
with the blight.

Finally, the trial court found that the URA’s
objective of redeveloping-the area in general

Ty Fight Blngz‘ Pittsburgh Has Rngt
To Condemn z‘/Je Lom‘ Adzz[z‘ Tbem‘er

would be achieved less effectively without .
acquir'u'ig the Garden Theatre since the the-
ater building was an integral part of the entire
area. ’

LOWER COURT AFFIRMED

The court held that the First Amendment
challenge was controlled by Arcara v. Cloud
Books Inc., 478 U.S. 697 (1986). In Arcara,
an undercover investigator witnessed illegal
sexual activity in an adult bookstore within
view-of the-owner of the store. A civil com-
plaint resulted in an orde'r'terﬁﬁbranly clos—
ing the store under provisions of a: pubhc
health statiié that authorized the clds?hg/ of a

. building used for prostitution ‘and Téwdness.

The Supréme Cotrt noted that the cruicial dis-
tinction from other ‘First Amendment cases

“was that the ‘statute proscribed conduct that

involved no element of protected expression.

‘It subsequiéntly held that the bookseller could
 not claim special protectmn from " govem-
“ mental reéulalions of "general” apphcéblhty

smply by Virtue of its First Arneridment pro-
tected activities.

" Pennsylvanii couits have rejected First
Amendment challenges to governmental reg-
nlations of general applicability on similar
grounds. (See Commonwealth exrel. Preate v.
Danny’s New Adam & Eve Bookstore, 625
A.2d 119 (Pa. Commw. 1993), upholding an
injunction against an adult store used for illic-
it sextial activity under a statate declanng any

* building used for lewdness and' prostitution to

be a common nuisance).

NGRC argued that, under Arcara dnd its
progeny, the activity being restrained must
have no expressive element and the official
restraint.must be generally applicable rather
than selectively applied. In its view, URA’s
motive to change the Garden Theatre’s use to
a venue for performing arts, cultural and com-
munity activities to increase the possibility of
marketing other buildings in the area showed
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that-expressive conduct was being restrained.
NGRC further contended that Arcara and its
progeny-have referred to laws that restrain all
persons at all times as regulations of- general
applicability (i.e., fire codes), while the
URA’s power of:eminent domain was based
upon individualized assessments by officials
to use eminent domain to combat blight.

The court fourd that the URA’s exercise of
' a generally applicable power to use eminent
domain to combat blight did not automatically
traisform the taking into a time, place and
manner restriction on speech. Instead, the bur-
den-wasson NGRC to prove that the URA
‘imterrded to suppress speech. Adthough there
wassevidence that some of the participants in
the planning -probess believed that the adult
theater contributed to the negative image of
the ‘area, the court nevertheless found that the
ultimate purpose of .the redevelopment plan
was to preserve and-restore all of the buildings
in the area. The court was convinced that it
was necessary. for the. URA to acquire the the-
ater; the area’s-largest and miost centrally locat-
ed building, in order to ensure the ultimate
success of the.redevelopment plan.

After finding that. the taking was not con-

tent-based, the court next focused on whether -

the -taking survived ‘{atermediate scrutiny.
NGRC asserted that tk_1e trial court failed to

decide whether there were ample alternative
avenues for comumunications -of films with
adult themes. The courtfound: that, unlike a
regulatiopsprohibiting nude dancing generally
or restricting. the locations of adult ‘theaters,
the tak]'ng of a single property has no effect on

speak, write' and print on any subject, being

responsible for the abuse of that [iberty.”
NGRC relied heavily on a recent decision
by the Pennsylvania Supreme Couit. In Pap’s
AM. v. City of Erie; 812°A.24 591 (Pa. 2002),
the Supreme. Coust found that.pude-dancing is
expressive  conduct

other “alternative -
avenues of communi-
cation.

" Although the the-
ater was the Tast adult
movie theater 1in
Pittsburgh, the court
found that the taking
for redevelopment
purposes did not nec-
essarily eliminate rea-
sonable alternatives of
communication. The
court-pointed out that
alternative means of
_viewing adult movies
such as rental or pur-
chase at video stores
was still available.

NGRC also argued
that the tral court

The court found that,
unlike a regulﬂtion
probibiting nude dancing
generally or restricting the
locations of adult theaters,
 the taking of a single
p_roﬁeriy has no effect on
other alternative avenues

of communication.

that is subject to pro-
tection under Article,
Section 7, which ‘is
broader than that
under . the  First
Amendment of the
U.S. Constitution. The
Pap’s AM. court
found that the ordi-
nance was an obvious
attempt to burden

held that an intermedi-
ate level of scrutiny is
inappropriaté when
expressive  conduct
such as nude dancing
is involved, and that
the more restrictive

;abused its discretion

by failing to independently analyze its free v

speech claim under Article I, Section 7 of the
Pennsylvania Constitution. Article I, Section 7
provides that “the free communication of
_thoughts and opinions is one of the invaluable
rights of man, and every citizen may freely

dard applied.

The Commonwealth Court concluded that
Pap’s A.M. does not apply to an Arcara-type
situation. The " court explained that the
Supreme Court’s decision did not contradict
the sensible rule of Arcara that persons may
not claim special protection from governmen-

expression itself. It -

strict - scrutiny stan- - .

. ta} regulations of general apphcabﬂ.lty imply

by virtue of their free speech activitiesieven'if -
enforcement of the law. has some effect on
speech.

The.court was also convinced that the tak—

- ing was -permissible. under ‘strict - scrutiny.

Under this standard of review, the-burden is on
the govermment- to show there is no less
instructive, practicable method available to
effect the legitimate, important governmental
interest. The cowrt concluded that the URA
used the least restrictive means to achieve
urban renewal of an otherwise blighted area. It
pointed.out that the record indicated that the
redevelopment plan-was arrived after years of
study and ‘was implemented only after the
URA determined, in its expertise, that correct-

.ing the certified blight would require acquisi-

tion of all of the properties in-the area. Since
the multiple-uses for the theater wete eanfral-to .

‘the overall plan of “development;-tire-cougt

agreed that the only other alternative to acquir-
ing the theater building was not acquiring it
and permitting the blight to continue.

LESSONS LEARNED

Other cities can learn an important lesson
from the latest chapter in Pittsburgh’s push
toward urban renewal. URA’ redevelop-
ment plan was upheld primarily because the
process was thorough with studies, hearings
and the like. In its attempts to improve
blighted areas, other cities must likewise do
their homiework and focus on the process. »

‘Tltle Insurance

qualifying refinarices wonld cost Californians
i excess of $8 million per year.

PROTECTING THE PUBLIC RECORD

Going back hundreds of years — in parts of
Pennsylvania, back to the time of William Penn
— public land records are at the heartof the real
estate fransaction System. Accurate county
records depend on the tifle insurance process and
its eonstant input-of good information and ‘cor-
rection of erroneous information. On-the other
‘hand, the RLP process: would do-niothing to rec-
tify-any liett orrecording problems: that can sub-
sequently cloud title. .

Substitution of RLP for title insurance on refi-
nances would increase the frequency of errors in
the public record by nearly SO percent, delaying
closings and incurring interest charges. for these
delayed settlements. . Inaccuracv of the puhlic

market substitutes for land title insurance in var-
ious parts of the nation.
“Title insurance ‘alternatives’ were first intro-

iduced in a short-lived refinance boom of .the =~

mid-1980s,” Maher said. “Since the mid-1990s,
at least a half-dozen financial services compa-
nies -have gotten into

Radian’s core product and a common element
of residential mortgage lender/borrower rela-

tionships where the homebuyer s down pay-
fitent s ‘less“ﬂmn 20 percent of the” propérty :

value.. As- mortgage guaranty insurance, PML
reimburses residential mortgage lenders if bor-
rowers default on their

the act with products
aimed at the second-
mortgage/home equity

arena.”
Radian itself was an
unsuccessful ~ earlier

entrant into the market.
In 2000, it acquired
iExpressClose.com,
‘which had attempted to
‘introduce its Lender
Master Protection
(LMP), an individual
policy that covered
lenders in the event of

Licensed title insurers
point out that RLP offers
negligible protgétion 7

" consumers, and
substantially fewer
protections to lenders than

loans. However, .a
lender may suffer an

insured loss on a mort-

gage gnaranty. policy
. that arises ‘due to an
unknown Lien discov-
ered upon the default
of the borrower, .Such

guaranty policy, and
thus a new class of
coverage — mortgage
impairment insurance

an  nadienlnesd  lian

legitimae title insurance.

— was developed to

a loss would not, be
* covéred by a mortgage

.vcompames into more than one line of i msur-
* .ance. California’s moncline insurance require-
_mgnt was cied as the basis of the administra-

tive Taw judge’s decision upholding a cease-
and-desist order-against Radian in that state. In

-his ruling, California Insurance Commissionér

Garamendi specifically warned Radian that if
itattempts to offer RLP anywhere in the United

*“States, it risks losing its license to sell its bell-

wether PMI product in California.

Radian’s strategy from here appears to be
to continue Lhumpmg the “pro-consumer” tub
and: seeku)g legislative changes in California

. and, perhdps other states. California State

Sen. Jackie Speier is sponsorinig a bill (now
in commmee) that would allow morigage
insurers to write lender’s title insutance poli-

cies for refinances and would theoretically

allow the homeowner to choose among poli-
cies from various underwriters. In a compet-
itive markemlane nerhane Radien will Ha



