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Leases Sometimes Condemning Tenants to an Unjust Fate
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Jth Cown

mccn(ly \Jctc.nmncd whether a provision

contained in a lease precluded a hoard of

viewers froni hearing a tenant's claim for con-
Jeronation danmages.

In Pennsylvania, werants have to
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punsue damage claims in cand jon pro-

coodings. Under the Bminent Domain Cude,
“[tlhe claima of alt the owncrs of the con-
demned praperty, Including jeint 1enants, tenv
ants in lite tenants, inds
owners of casements, or ground rents, and all
others huving an intersst in the property, a
the claims of all wnants, if any, of the propes-
1y, shall be heard or tried 1opether and the
award of the viewnrs or Lhe verdict on appeal
fram the viewers shall first fix the total umount
of damsges for the property, wnd second,
apportion (he total amount of danages
between or among the several claimants gsiti-
thed thereto.” A board of viewers, therefure,
nnt only determines (he Wi market valve of
the ciwdemned propeity but how it shoukl be
apportiotied among the aflecied partics.
When the conderned property is subject to
tt lauwse, the intevesty of the Yandlord and tenant
conflict beeause. the more 8 tenant receives of
the total condemnation award, the loss the
Taidioed us owner of the property receives.
Most lcases include condermmalion clanses
10 address this inherent tug-of-war, Sorne Jeas-
es terminate upon condemnation in ander 1
prechude the temant from having a pmpmy

and vacated and remand-
ed (he Gase for finther proceedings with regard
to the tenant’s special damages claim.

The Commonwealth Court first neviewed
whether the trial coun ered in allowing
PeanDOT to rely on the language of the con-
demnation clause. The tenant claimed that
PenalOT could not do

addressed whether the tenant waived his rght
to receive special damages from PennDOT.
The enin contended that oven if he was not
entitted to general condemnation damages, he
was not precluded frarm clainting moving and
retated expenses aliowed under the Eininent
Domain Code.

The Emineat Dumain Code establishes
aght o special dumages whers a govermnen-
tal taking leads to displacement of a business.

" A “displaced person” §5 defined- under the
Eminent Domgin Code as aay condemnce or -

ather petson who moves from real property or
maoves his personal property from read proper-
ty due o a condemnation. According 1o te
Eminant Domain Code, 3 displaced person
may be enitied to payment of his moving

50 hechuse if was nola
party to tho lease, The
tenant  directed the
Commoawcalth
Court’s #hention to a
finc of cases slxndin'g
for the proposition thal
only thuse who are
parties ta a contract
may enforoe its rms.
The Commonweaith
Court found the cases
cited hy the ilemant
were inapplicable to
| takings.

The Commonwealth Court
noted that LennDOT was
not enforcing the lease, but
rasher was using it as
evidence 1o determine
which person was mued the
market value of
condemned property,

p and reason-
uble  cxpenses  of
searching ~ for 2
Teplacenent buginess
and a¢iual reasonable
expenses of reestub-
lishing 3 small busi-
nexs, Faymeat of such
expenses is in te form
of & reinbursement
and is net due until the
displaced persun actu-

mity recedpt for the
ilual costs mcume
The cond

ally nwves and -

under the Eminent Domain Code.

In fact, PennDOT acknowledged the tenant
had the right to present cvidence 1o support his
claim for special damages. Instead, PeonDOT
aSSCrtud (hat, becausy the tenmit < not pres-
entany docuinentation of ox penses incurred
move his business of to reestahlish a new busi-
n¢ss, b had failed 1o meat his burden with
rospect o these sprcial damages,

The Commanwealih Coit remanded the
vase with respect to the tenant's elaim for spe-
cial damages beganse it believed (hat he
should bave been given the apporturity to
pmcm any such evidence o the bpard of
viewers,

Ina sm:ng!y worded dissent, Senior Judge
lames Kelly believed that the wial court
wiproperiy quashed the tenant’s petiion w
wppaint the haurd of vicwers,

Kelly questioned the wajurity oplnion's
Teliance an sises where “ihe feases in question
were not considered by the trul court in u pre-
liminary manner as & preliminary objection to
the appointment of o board of viewers but,
rather, were cither considéred by the board of
viewers 1o detetmiing the amoupd of dumages
W be uwarded 10 the various paiticy in inlerest,
or in a challenge 10 the awand of ths board of
viewers”

In Kelly's estimadon, based upon the cited
cases, the “[lJease should huve been consid-
¢red by the board of viewess in the apporion-

g X
First. the Commonwealth Court pointed out
that the caces deall with private pensuns who
sought to enforee the terms of  contract (e hig
own private benefit. In coteagt, according io

intecest that could he subjedt 1o
procesdings.

In Guttha, the Yense did Dot temuinate upon
the aking. Instead, under the condernation
clause contined in the lease, the tenant
waived any intcreat in the condemnation
award and could not independenily participate
in the condemnation-procecding. However, the
tenant did pot waive Mg fght to receive dam-
apes for loss of goodwill,

Notwithsianding the terma of the cundem-
nalion clause,. after the Fennsylvanis
Department of Transportation fiked a devtacy
lion of waking e ¢ondemn the leased property.
the tenaat filed i petition for appoiniment of
viewers, ¥ennDXOT thereafter filed preliminary
objections 1o quash the petilion on grounds
that the leaschold intercst was not compensa-
ble. In the preliminury objections, PennDOT
wfercnced a tetier from the landlond (o the ton-

ant dm.lmg the tenant to withdraw his pcn- .

tian in rd; with the
clause. Th the ledter, the tandlond wso informed
the 1enant that it had stipulated to the peelimi-
nary ubjections fitad by PeanDOT. .

‘Ihe oial count sustained PennDOL"s pre-
liminary objections, quashed the wnant'a peti-
tion and vawited the thal court’s carlier raling
10 appoint a board of viewers. The (il court
concluded that the 1cnant had waived his claim
for condemnation damages and was hamed
from psaicipaling in the U ion pro-
ceedings. he tenant they appealed the trial
eourt’s ruling to the Copinonweslth Coue,

In 8 2~ dceision, the shamply divided
Commonwealih Court affirmied the rial
court’s ruling with respect (o the general con-

the Co Ith Coun, the goveatont
does not ¥eck to benefit from the condemm-
tion clause in the l=ise becsuse “the market
wvalue of ‘the vondemned properly is what is,
and it most be paid. witho diminution, by
PennDOT.” Thus, the Cotnmonwealth Court
betieved thal “the only question is which pany

or partics will receive thal wward of markey

value "

Second, the Commonwealth Court noted
that PennDOT was not enforcing the lease, but
rather was using it us evidence (o determine
which pevson wus owed the narket valuc of

clause did not inclwde language specifically
excluding the award of special damages,
Moreover, in the glause, the ienant sctually
preserved his right to clapn dumages for his
lase of goechwill. As » cesalt, PeaaDOT did not
dispute Lhe tenant’s dghts W specisl dawages

ent of d: under the relevant provisions
of Emincnt Domain Code, and gk us 8 means
by which [PennDOT] could seck 1o quash fthe
tenan]'s claim lor damages.” Kelly helicved
that “the Irial vourt should have dirccted the
baard of viewers to address the application uf
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condemned propesty. Relying on Sy
Count precedent, the Commonwealth Coun
reatfimmed that PeanDOT "is permitted (o rely
m the tesms of she Leuse “to know what inter-
ess are affccted and o whom it l)wcx
money.""

Next, the Commonwealth Court disagreed
with the tenant’s contention that be did nunt
waive his right 10 compensation for the con-
demnation of his leasehold and other u\(emt;
Toe tenat wpued that the d

elause did not-upply to his kasehold interest in
the property. The waanl pointed oul that the
cleuse only referenced the "marketing premis-
es.” Rejecting this intcrprctation of the lease
outright, the Commonwealth Court ciled 1o
snillier portion of the lease whercin “marker-
ing premises” are identified as the entire prop-
eny leaved tn the fenant.
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The Ca lth Court also
that the wenant’s interpretation of fhe Jcmc
would othcrwise render the ) n
clanse wieanlngless. v
Finally, the Commuonwealth  Court
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the lease to the appontinninert of all damages
under the relevant provisivns of te cade.”

Tn his digsent, Kelly docs not sechy 4o sug-
gest that he would have reached .a diffeent
conclusion on the subsianuve issues. Rather,

Kelly ierely disagreed with the appropriate
forum,

Whethex (he tondempation clause should
b comsitlered by (be trial cownt at the protimi-

“nary objestion stage or by the board af view-

1§ the clavse in Guttha hud inchuded A Waivs
er of special damages, the board of viewers

would have been required to award comp
tion ondy to the lamdlard, Besnuse the tensnt in
Gurtha will now be given be opportunity to

s, Gutrha clearty roinforces its ymp to
the fandlord. Clauacs of this type notonly pro-

“lect the landlard’s ownership interest, but also

simplify the eatire condemnation process,

preacnt cvidk exarding special
Ow condemnation proceedings will be compli-

cated and the andlord's share of any award

- may be reduced. v




